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(o) Offer means a proposal or other 
written or oral offer to provide services 
to FDIC. 

(p) Pattern or practice of defalcation re-
garding obligations means two or more 
instances in which a loan or advance 
from an insured depository institution: 

(1) Is in default for ninety (90) or 
more days as to payment of principal, 
interest, or a combination thereof, and 
there remains a legal obligation to pay 
an amount in excess of $50,000; or 

(2) Where there has been a failure to 
comply with the terms of a loan or ad-
vance to such an extent that the col-
lateral securing the loan or advance 
was foreclosed upon, resulting in a loss 
in excess of $50,000 to the insured de-
pository institution. 

(q) Preponderance of the evidence 
means proof by information that, com-
pared with that opposing it, leads to 
the conclusion that the fact at issue is 
more probably true than not. 

(r) Subcontractor means an entity or 
organization that enters into a con-
tract with an FDIC contractor or an-
other subcontractor to perform serv-
ices under a proposed or existing con-
tract with the FDIC. 

(s) Substantial loss to federal deposit in-
surance funds means: 

(1) A loan or advance from an insured 
depository institution, which is cur-
rently owed to the FDIC, RTC, FSLIC 
or their successors, or the Bank Insur-
ance Fund (BIF), the Savings Associa-
tion Insurance Fund (SAIF), the FSLIC 
Reserve Fund (FRF), or funds that 
were maintained by the RTC for the 
benefit of insured depositors, that is or 
has ever been delinquent for ninety (90) 
or more days as to payment of prin-
cipal, interest, or a combination there-
of and on which there remains a legal 
obligation to pay an amount in excess 
of $50,000; 

(2) An obligation to pay an out-
standing, unsatisfied, final judgment in 
excess of $50,000 in favor of the FDIC, 
RTC, FSLIC, or their successors, or the 
BIF, the SAIF, the FRF or the funds 
that were maintained by the RTC for 
the benefit of insured depositors; or 

(3) A loan or advance from an insured 
depository institution which is cur-
rently owed to the FDIC, RTC, FSLIC 
or their successors, or the BIF, the 
SAIF, the FRF or the funds that were 

maintained by the RTC for the benefit 
of insured depositors, where there has 
been a failure to comply with the 
terms to such an extent that the col-
lateral securing the loan or advance 
was foreclosed upon, resulting in a loss 
in excess of $50,000. 

§ 367.3 Appropriate officials. 
(a) The Ethics Counselor is the Execu-

tive Secretary of the FDIC. The Ethics 
Counselor shall act as the official re-
sponsible for rendering suspension and 
exclusion decisions under this part. In 
addition to taking suspension and/or 
exclusion action under this part, the 
Ethics Counselor has authority to ter-
minate exclusion and suspension pro-
ceedings. As used in this part, ‘‘Ethics 
Counselor’’ includes any official des-
ignated by the Ethics Counselor to act 
on the Ethics Counselor’s behalf. 

(b) The Corporation Ethics Committee 
is the Committee appointed by the 
Chairman of the FDIC, or Chairman’s 
designee, which provides review of any 
suspension or exclusion decision ren-
dered by the Ethics Counselor that is 
appealed by a contractor who has been 
suspended and/or excluded from FDIC 
contracting. 

(c) Information concerning the pos-
sible existence of any cause for suspen-
sion or exclusion shall be reported to 
the Office of the Executive Secretary 
(Ethics Section). This part does not 
modify the responsibility to report al-
legations of fraud, waste and abuse, in-
cluding but not limited to criminal 
violations, to the Office of Inspector 
General. 

§ 367.4 [Reserved] 

§ 367.5 Exclusions. 
(a) The Ethics Counselor may exclude 

a contractor from the FDIC con-
tracting program for any of the causes 
set forth in § 367.6, using procedures es-
tablished in this part. 

(b) Exclusion is a serious action to be 
imposed when there exists a preponder-
ance of the evidence that a contractor 
has violated one or more of the causes 
set forth in § 367.6. Contractors ex-
cluded from FDIC contracting pro-
grams are prohibited from entering 
into any new contracts with FDIC for 
the duration of the period of exclusion 

VerDate Aug<31>2005 15:41 Jan 26, 2006 Jkt 208038 PO 00000 Frm 00503 Fmt 8010 Sfmt 8010 Y:\SGML\208038.XXX 208038



494 

12 CFR Ch. III (1–1–06 Edition) § 367.6 

as determined pursuant to this part. 
The FDIC shall not solicit offers from, 
award contracts to, extend or modify 
existing contracts, award task orders 
under existing contracts, or consent to 
subcontracts with such contractors. 
Excluded contractors are also prohib-
ited from conducting business with 
FDIC as agents or representatives of 
other contractors. Provided however, 
that these limitations do not become 
effective upon the notification of the 
contractor that there is a possible 
cause to exclude under § 367.13. Rather, 
they become effective only upon the 
Ethics Counselor’s decision to exclude 
the contractor pursuant to § 367.16. Pro-
vided further, that the causes for exclu-
sion set forth in § 367.6(a)(1) through (4) 
reflect statutorily established manda-
tory bars to contracting with the 
FDIC. 

(c) Except when one or more of the 
statutorily established mandatory bars 
to contracting are shown to exist, the 
existence of a cause for exclusion does 
not necessarily require that the con-
tractor be excluded; the seriousness of 
the contractor’s acts or omissions and 
any mitigating or aggravating cir-
cumstances shall be considered in mak-
ing any exclusion decision. 

§ 367.6 Causes for exclusion. 

The FDIC may exclude a contractor, 
in accordance with the procedures set 
forth in this part, upon a finding that: 

(a) The contractor has been convicted 
of any felony; 

(b) The contractor has been removed 
from, or prohibited from participating 
in the affairs of, any insured depository 
institution pursuant to any final en-
forcement action by the Office of the 
Comptroller of the Currency, the Office 
of Thrift Supervision, the Board of 
Governors of the Federal Reserve Sys-
tem, or the FDIC or their successors; 

(c) The contractor has demonstrated 
a pattern or practice of defalcation; 

(d) The contractor has caused a sub-
stantial loss to Federal deposit insur-
ance funds; 

(e) The contractor has failed to dis-
close, pursuant to 12 CFR 366.6, a mate-
rial fact to the FDIC; 

(f) The contractor has failed to dis-
closed any material adverse change in 

the representations and certifications 
provided to FDIC under 12 CFR 366.6; 

(g) The contractor has miscertified 
its status as a minority and/or woman 
owned business (MWOB); 

(h) The contractor has a conflict of 
interest that was not waived by the 
Ethics Counselor or designee; 

(i) The contractor has been subject to 
a final enforcement action by any fed-
eral financial institution regulatory 
agency, or has stipulated to such ac-
tion; 

(j) The contractor is debarred from 
participating in other federal pro-
grams; 

(k) The contractor has been con-
victed of, or subject to a civil judgment 
for: 

(1) Commission of fraud or a criminal 
offense in connection with obtaining, 
attempting to obtain, or performing a 
public or private agreement or trans-
action, or conspiracy to do the same; 

(2) Violation of federal or state anti-
trust statutes, including those pro-
scribing price fixing between competi-
tors, allocation of customers between 
competitors, and bid rigging, or con-
spiracy to do the same; 

(3) Commission of embezzlement, 
theft, forgery, bribery, falsification or 
destruction of records, making false 
statements, receiving stolen property, 
making false claims, obstructing of 
justice, or conspiracy to do the same; 

(4) Commission of any other offense 
indicating a breach of trust, dishonesty 
or lack of integrity, or conspiracy to 
do the same; 

(l) The contractor’s performance 
under previous contract(s) with FDIC 
or RTC has resulted in: 

(1) The FDIC or RTC declaring such 
contract(s) to be in default; or 

(2) The termination of such con-
tract(s) for poor performance; or 

(3) A violation of the terms of a con-
tract that would have resulted in a de-
fault or termination of the contract for 
poor performance if that violation had 
been discovered during the course of 
the contract; or 

(m) The contractor has engaged in 
any conduct: 

(1) Indicating a breach of trust, dis-
honesty, or lack of integrity that seri-
ously and directly affects its ability to 
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